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Abstract

The requirement of consent is a sine qua non to Deoxyribonucleic Acid (DNA) testing generally. It is in the main premised on the need to
uphold the right to privacy as well as the right to bodily self determination. The importance of DNA testing cannot be over emphasized as
its use over the years has metamorphosed. With advancing technology, its use as a means of procuring evidence to establish paternity of a
child, resolving some immigration issues, solving crime or indeed any other form of research has however been hindered by the require-
ment of consent. In Nigeria, there are increasing cases of absconding fathers who avoid parental responsibility by denying paternity and
refusing DNA testing. This calls to question the issue of the child’s right to information about his or her parentage for whatever reason
may be advanced and the ‘Parent’s’ right to privacy and bodily self determination exercised by withholding consent to DNA testing. This
paper weighs the contrasting rights vis a vis the principle of “Best interest of a Child” enshrined in the Nigerian Child’s Right Act and
concludes that it has become imperative in Nigeria to enact legislation compelling any or all parties involved in such a scenario or any
other to subject themselves to mandatory DNA testing in protection of the child and finally suggests reform in the form of a proposed

bill for consideration by either the Edo State House of Assembly or the Nigerian National Assembly.***
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Introduction

The family is the smallest unit of society and comprises of a father,
mother and child or children as the case may be. This unit, small as
it may be, plays a major role in the development of an individual
and in determining the kind of person he/she becomes in the future
or indeed as an adult. Where an individual lacks information re-
garding such background or is misled regarding such information
it may cause some psychological issues. Sometimes, a man is de-
ceived into thinking that a child born by his wife and raised by him
is his and the child is deceived into thinking a man who raises him
is his/her biological father and knowledge that the reverse is the
case can be devastating. The woman cannot be deceived however
except in the rare case of a child being switched at birth or cases
of egg donations hence in the main, there are more paternity suits
while maternity suits though possible are almost none existent. In
such situations of deception be it intentional or inadvertent, one of
the most genuine ways to determine paternity, maternity or indeed

parentage is by DNA testing. This testing can only be done upon
the consent of the parties involved as it cannot be achieved without
breaching the bodily self determination and right to privacy of the
individuals involved.

This article examines the requirement of consent to DNA testing
and circumstances under which it may be necessary to mandate
consent in the interest of a child. It is divided into four parts. The
first deals with the introduction and setting for this paper. The sec-
ond part examines the nature of Deoxyribonucleic Acid (DNA)
testing, its uses, the issue of consent and issues antecedent to the
requirement of consent in the Nigerian society. The third part dis-
cusses the concept of ‘Best Interest of a child’ in particular within
the purview of the Child’s Right Act and advances reasons why
reform is necessary. The fourth part proffers recommendations in
the form of legislative enactment/bill which could cure the lacuna
and concludes the article.
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DNA testing and the Issue of Consent
Deoxyribonucleic Acid (DNA) testing' was first described by
two scientists namely Francis H. C. Crick and James D. Watson
in 19532 These Scientists were the ones who identified the dou-
ble-helix structure of DNA, which resembles a twisted ladder,
and established the role of DNA as the material that makes up the
genetic code of living organisms. Sometimelater in the 80s DNA
profiling, as it is often called today was developed from two inde-
pendent breakthroughs in molecular biology that occurred at about
the same time on different sides of the Atlantic. In the USA, the
polymerase chain reaction (PCR) was invented by Kary Mullis,
while in the UK ‘DNA fingerprinting’ was being discovered by
Professor Sir Alec Jeffreys at the University of Leicester’.
Originally DNA profiling was developed as a method of
determining paternity®. To do this, samples which had been taken
under clinical circumstances were examined for genetic evidence
that could link a parent to a child. However it soon became a valu-
able tool for investigation and use in the courts when some time in
1986 the Police in England asked Professor Alec Jeffreys who was
investigating the use of DNA for forensics to verify the confession
of a seventeen year old boy in two rape- murders in the English
Midlands. The tests not only proved that the teenager was not the
perpetrator of the crime but it pin pointed Colin Pitchfork as the
perpetrator, secured his conviction and led to the first mass screen-
ing project for DNA profiling in the world.
In the United States of America, the first DNA-based conviction
occurred in 1987 shortly after the successful conviction of Colin
Pitchfork. In the case of Andrews v. State®, the Circuit Court in
Orange County, Florida, convicted Tommy Lee Andrews of rape
after DNA tests matched his DNA from a blood sample with that
of semen traces found in a rape victim’. Since then the use of DNA
Profiling has metamorphosed from just parentage testing to in-
clude criminal investigation, and identification. Despite this meta-
morphosis, there is no gainsaying the fact that its use for parentage
testing is still invaluable.
Parentage Testing as the name implies refers to ‘testing conducted
to confirm or deny the biological parentage of a particular child or
person®. This testing may be done via blood group or DNA anal-
ysis. Parentage testing could be paternal or maternal ie paternity
testing or maternity testing however the most common form is the
paternity testing. This is because the maternity of a child is usually
obvious from the gestation or pregnancy and birth except for spe-
cial circumstances for example, where a child has been separated
from its mother, switched at birth or where maternity is at issue
in the context of an immigration application, then a maternity test
would be apt’.
In the western countries of the world the issue of parentage test-
ing often arises in the case of donor sperm conceived children as
well as adopted children. It has also been advocated by Children’s
Rights Movements to check “Child Identity Fraud” and Fathers
Rights Movements to check “Paternity Fraud'®.” Mothers as well
as mothers - in- law who wish to protect their sons from being
cuckolded into paying maintenance or child support for children
that are not really theirs have joined their voices to advocate for
parentage testing''. In the Nigerian society however, similar as
well as different scenarios exist for the need to explore the options

that DNA testing provides. For example, many men are known
to have denied paternity of babies born by their female partners,
leaving the women helpless; sometimes upon the death intestate of
a deceased, different person(s) come forward claiming filial rela-
tionship and an entitlement to inherit from the deceased. Recog-
nizing this trend as dangerous, the Lagos State House of Assembly
deemed it fit to criminalize such action thus:

276. Desertion of Children

Any Person who being a parent, guardian or other person having
the lawful care or charge of a child under the age of twelve years,
and being unable to maintain such child, willfully and without
lawful or reasonable cause deserts the child and leaves him with-
out any means of support, is guilty of a misdemeanor and is liable
to a fine of One Hundred Thousand Naira (N100, 000.00) without
prejudice to the recovery of any cost any other person may have
reasonably incurred with respect to the upkeep of the child

277. Desertion of Pregnant Woman or Girl

(1) Any person who impregnates a woman or girl and fails, refuses
or neglects to contribute to maternity related costs from ante-natal
to post-natal stages is guilty of an offence and is liable to a fine of
Forty — Five Thousand Naira (N45,000.00) without prejudice to
the recovery of any cost that any other person may have reason-
ably incurred in relation to the upkeep of the woman or girl

(2) For the purpose of this section, maternity related costs include
all medical expenses, food expenses, reasonable shelter and other
accessories.

(3) In determining the financial liability of a person under subsec-
tion(1) of this section, the court shall have regard to the means and
sources available to him'?

The National Assembly of the Federal republic of Nigeria also
deemed it necessary to legislate thus:

16. (1) Any person who abandons a wife or husband, children or
other dependant without any means of sustenance commits an of-
fence and is liable on conviction to a term of imprisonment not
exceeding three (3) years or to a fine not exceeding Five Hundred
Thousand Naira (N500,000.00) or both'>.

In the Nigerian society, children with no knowledge of their pater-
nity are often forced to experience and endure certain disabilities
for example, lack of finance and adequate care, a lack of personal
identity etc. These disabilities are even more obvious because Ni-
geria is a patriachial society. Where such children in a bid to fulfill
their craving for an identity, request a DNA test from the alleged
fathers, some men have been known to deny the wishes/needs of
these children be they juveniles or adults by tacitly refusing con-
sent to DNA testing.

The principle of informed consent to medical procedures is based
in the main on the right to privacy and the right to bodily self de-
termination and it developed largely from case law'. It developed
from claims of patients against their physicians that the physicians
did not acquire the proper authorization for the action which they
took. For example, in Mohr v. Williams'3, the physician obtained
the patient’s consent to perform surgery on her right ear. During
the procedure, the surgeon realized that it was the patient’s left ear
that needed the surgical procedure and proceeded to operate on
that ear. In an action against the Physician, the court determined
that the surgeon had violated the terms of the informed consent,
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stating that the patient “enters into a contract authorizing the phy-
sician to operate to the extent of the consent given, but no further.”
While this case epitomizes the notion of autonomous authoriza-
tion of medical procedures, it is worthy of note that it negates the
paternalistic concept that the physician acts in the patient’s best
interest'S. Another view conceived from the angle of moral phi-
losophy is focused on ensuring the patient’s right to make auton-
omous choices as the practical embodiment of respect for persons
and for individual autonomy. Autonomy in this context includes
notions of self-governance, liberty rights, and privacy. This moral
framework upholds the patient’s right and ability to make choices
that are consistent with his or her values and preferences to be the
main rationale for informed consent'”.

Mandating DNA testing in any scenario may therefore involve
bypassing the consent of one or other of the parties to determine
the truth of a quest. In the scenarios hitherto highlighted, doing
so would amount to infringing on an individual’s right to privacy
and bodily self determination but on the other hand, not doing so
might amount to denying a child the right to an identity and in-
formation about his or her family origins. It would also amount
to allowing an individual to benefit from his or her own wrong'®.
Mandating DNA testing therefore causes a conflict between the
individual’s right to privacy also known as the right to anonymity
and the child’s right to information or better yet, the necessity of
disclosure.

Rights to Anonymity V. Necessity of Disclosure:

In the context of DNA testing to determine paternity, the issues
have been broken into two namely, the right to anonymity and the
necessity to disclose. The proponents of the right to anonymity in
the western countries of the world are mainly anonymous sperm
donors and parties in adoption situations. The advocates of this
right maintain that in certain scenarios like the cases of anony-
mous sperm donations and adoptions, the party who has donated
his sperm anonymously is entitled to his privacy and as such under
no circumstances should his identity be revealed. This is usually
the desire of the couple using the sperm for insemination as well as
the party donating the sperm because the couple want to be able to
exercise all the rights accruing to a parent in the case of a success-
ful insemination and subsequent birth and the sperm donor haven
being paid as is the case in some situations or even where other-
wise wants to avoid the responsibility/obligation of being a parent.
On the other hand, advocates of the necessity to disclose find
support in the growing body of research, largely conducted in the
adoption field, which maintains that knowledge of one’s genetic
background is crucial to the development of a sense of identity or
self'?. The position that an individual’s genuine psychological need
for information regarding his or her origins is very vital was rec-
ognized by the U.S. Supreme Court in the case of Mills v. Atlantic
City Dep’t. of Vital Statistics®. Also, in the case of Johnson v The
Superior Court of Los Angeles County, et al*! the United States
Supreme Court recognized that the United States Constitution pro-
tects privacy rights relating to marriage, procreation, contracep-
tion, motherhood, family relationships and child rearing??. The
Court was however, unwilling to recognize a fundamental right to
privacy regarding disclosure of personal information®. Instead,
the Court applied a mere rational basis test to determine wheth-

er the state’s interest in gathering or releasing private informa-
tion outweighs any personal privacy interest in non-disclosure*.
Grossman and Inigo® opine that the Argentinean courts have held
that there is a social duty to guarantee the child’s right to know his
origins and that this is a fundamental right because it concerns per-
sonal duty and is central to any notion of personal freedom. while
discussing the stance of a German constitutional court re-echoed
the opinion of the court that the rational upon which the right of
information regarding an individual’s biological origins should be
granted the individual is that “human dignity and the right to de-
velop ones personality demands that the individual should know
what determines his individuality and parentage is a vital key to
finding one’s individuality and self awareness %6’

The Best Interest of the Child

According to Yvonne Dausab?, best interest of a child simply
means considering the child before a decision affecting his or her
life is made and is an “overarching common law principle that has
been used to assist primarily the courts and other institutions in
the decisions in the decision making process.” The Children and
Family Relationships Bill 2014 of Ireland defined best interests
in the context of a child to include the physical, emotional, psy-
chological, educational and social needs of the child including the
child’s need for stability having regard to the child’s age and stage
of development. It went ahead to set out the types of situations in
which regard must be had to the ‘best interests’ principle?.
Section 1 of the Child Rights Act® provides that “in every action
concerning a child, whether undertaken by an individual, public
or private body, institutions of service, court of law or adminis-
trative or legislative authority, the best interest of the child shall
be the primary consideration.” This is a replica of the United Na-
tions Convention on the Rights of the Child’s* requirement that
member states to the convention observe the “best interests of the
child as a primary consideration in all actions concerning children,
whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies.” By
art 43 (1) of the CRC, the United Nations Committee on the Rights
of the child®! is empowered with the delicate task of monitoring
the enforcement of the CRC.

Bearing in mind that the CRA is an adaptation of the CRC, it is
necessary to consider the position of the CRC regarding the ‘Best
Interest of The Child’ and the child’s right to knowledge of his or
her origins. It is noteworthy that though Art 3 of the CRC directly
makes the Child’s best interest a primary consideration for the wel-
fare of the child; however none of the articles of the CRC specif-
ically addresses or promotes the child’s right to knowledge of his
or her origins*>. However the Committee in exercise of its powers
has interpreted Art 7 of the CRC as granting the child a right to
the knowledge of his or her origins**. The CRC however imposes
limits on the right to know and be cared for by parents in cases
where the information sought would be contrary to the child’s best
interests*. This limitation is seen in the use of the words “as far as
possible” in articles 7 and 8 of the CRC. From the above it is clear
that even though the right of a child to the knowledge of his/her
origins is not expressly referred to in the CRC, the Committee has
interpreted that right from content of other provisions of the CRC.
Despite the willingness of countries to domesticate this convention
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and incorporate this principle into their body of laws, the concept
remains elusive, to the point that it is subject to competing inter-
pretations. One thing however stands out and that is the fact that
where there is a dispute relating to a child with contrary opinions
as to what course of action is in the best interest of a child, the
Courts remains the best resort and they help the State fulfil her role
as parens patrie to the child by determining what course of action
is in the best interest of a child.

In fulfilling this role, Courts and other institutions confronted with
this responsibility need to ask themselves the following questions:
* Which specific interest is at issue?

* What is the nature of such interest?

* Is the interest of a long-, medium- or short-term duration?

* Are the criteria for determining such interest objective or are they
based on the

Child’s subjective wishes**?

One case which exemplified the application of this rule and stan-
dards is the Johnson case cited anonymous sperm donor. After bal-
ancing all the rights and obligations, the court held in favour of
removing the cloak of anonymity and enforcing the right of the
child to knowledge of the biological father/medical history/records
of the anonymous sperm donor as this indeed was in the best inter-
est of the child Brittany.

It is noteworthy that the C.R.A provides for the use of scientific
evidence under Part VII titled ‘Provision for Use of Scientific Tests
in Determining Paternity or Maternity’. The section provides that
in any civil proceeding in which the paternity or maternity of a per-
son is subject to determination, the court hearing the proceeding
may on application by a party to the proceeding, give directions
for:

1. The use of scientific test including blood tests and DNA tests to
ascertain whether the tests show that a party to the proceeding is or
is not the father or mother of that person

ii. For the taking within a period to be specified in that direction, of
blood samples from that person, the mother of that person, the fa-
ther of that person and any party alleged to be the father or mother
of that person or from any two of those persons*.

The above provision of the CRA without more interpreted literari-
ly grants the family court the power to give directions regarding
the use of blood tests and or DNA testing to determine paternity
and or maternity upon the application of a party with the requisite
locus so to do. Even though the Act uses the term direction as
against the words order/rule or judgment, the effect of the direction
of the court is no less effective more so as subsection (1) b talks
about the court giving directions about a specific time frame within
which the tests should be taking®”. Section 66 provides for failure
to comply with directions for taking scientific tests and subsection
(1) states:

(1) Where the Court gives a direction under section 63 of this Act
and a person fails to take any step required of him for the purpose
of giving effect to the direction, the court may draw such infer-
ences, if any, from the facts as appear proper in the circumstances.
The purport of the above is that in circumstances of a case either
disputing or alleging paternity or indeed maternity, upon a direc-
tion from the court to the effect that a party partake in a scientific
test within a specific time frame, where the said party refuses to

comply with this direction, the court may infer a relationship or
otherwise as the case may be and the presumption of legitimacy?®.
The peculiar nature of child rights protection in Nigeria owing to
its residual nature, gives states the exclusive responsibility and ju-
risdiction to make laws relevant to the specific situations. Thus
State laws inimical to the rights of the child are expected to be
amended or annulled as may be required, to conform to the Act
and the CRC. Thus the C.R.A applies only to the Federal Capi-
tal territory and needs to be adopted by the states with or without
amendments before it can apply to the state. This and the permis-
sive nature of the word ‘direction’ as used in the C.R.A informs the
need for this proposal.

The C.R.A* is silent on the rights of an adopted child to have
information about his/her origin/ identity and or parentage. Where
disputes arise regarding the child and in situations mentioned
under Head 32(1) of the Children and Family Relationship Bill
2014 or like situations, the court is the final arbiter to resolve such
disputes and this forms the basis of our proposal for a legislation
mandating DNA testing as seen below.

The Bill
A Bill For An Act To Provide For Mandatory DNA Testing in the
Best Interest of the Child and or Matters Connected There with-
whereas, certain individuals procreate and birth children who they
subsequently abandon and deny responsibility for, and
Whereas, these children whether minors, teenagers or adults have
been forced to experience and endure lots of disabilities as a result
of their lack of identity and inability to trace their roots, therefore
BE IT ENACTED by the National Assembly of the Federal Re-
public of Nigeria as follows:

Part I - Preliminary
1. This Act may be cited as the Mandatory Deoxyribonucleic Acid
(DNA) Testing Bill, 2015.

2. This Act applies to the investigation of parentage by vulnerable
persons and the procedure for mandating such a test.

2. For the purposes of this Act:

“alleged father” means any man identified by a vulnerable child or
vulnerable mother as the biological parent of a child

“child” means a person desirous of investigating the circumstanc-

es of his or her birth irrespective of whether the person is a
minor, under the age of eighteen years or an adult;

“court” means a Judge in Chambers;

“Custodian” means a person appointed under section —

“DNA” means deoxyribonucleic acid;

“DNA profile” means the results of forensic DNA analysis;
“father” means a recognized/identified biological male progenitor
“forensic DNA analysis” means the analysis of genetic material
“forensic DNA laboratory” means a place in which forensic DNA
analysis is conducted;

“insufficient” in relation to a sample, means insufficient in respect
of quantity for the purpose of enabling information to be produced
by means of forensic DNA analysis used or to be used in relation
to the DNA sample;

“intimate sample” means:

(a) a sample of venous blood;

(b) a urine sample;

(c) a sample of semen or other tissue fluid obtained by breaking
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the skin;

(d) pubic hair;

(e) a dental impression; and

(f) a swab taken from:

(1) any part of a person’s genitals;

(i1) a person’s bodily orifice other than the mouth.

“Police officer” means an officer involved the course of enforcing
a mandatory order of court;

“non-intimate sample” means:

(a) a sample of hair other than pubic hair;

(b) a sample taken from a nail or from under a nail;

(c) a swab taken from any part of a person’s body other than a part
from which a swab taken would be an intimate sample;

(d) saliva; or

(e) skin impression;

“qualified person” means;

(a) a registered medical practitioner; or

(b) a dentist, where the sample is a dental impression.

“tester” means a person qualified to conduct forensic DNA anal-
ysis

“vulnerable child” means any child whether a minor, teenager or
adult whose alleged father whether married to the mother or other-
wise denies paternity of the child in question; more so when such
denial constitutes a lack of identity and results in any form of dis-
ability or discrimination.

“vulnerable father” means any man foisted with the responsibility
of raising a child under the guise of being the biological father;
believing same to be as a result of his financial status, fame and or
leadership position for the sole purpose of exploiting him
“vulnerable mother” means any mother believing her child to be
the product of herself and an ‘alleged father’ who is stuck with sole
responsibility for the vulnerable child because the biological father
denies same.

Part 2 Offence

4.1t shall be an offence for an alleged father not being an anony-
mous sperm donor to refuse to consent to a DNA test for the pur-
pose of determining paternity of a vulnerable child;

5. Where an alleged father not being an anonymous sperm donor
refuses to consent to a DNA test for the purpose of determining
paternity of a vulnerable child, the alleged father shall be guilty of
the offence ‘Parentage avoidance’

6. The offence of ‘Parentage avoidance’ shall be a simple offence
punishable with a maximum of three (3) months imprisonment or
a fine not exceeding N500,00000 or both.

Part 3 Procedure For Mandating Consent

7. Where a vulnerable child, a vulnerable mother or a vulnerable
father requests an alleged father or a child to take a DNA test and
he/she refuses, the said vulnerable child or the vulnerable mother
in the case of a minor child or the vulnerable father may apply to
court for an order mandating the alleged father/child to comply
with the said order

8. The application by the vulnerable child, vulnerable mother or
vulnerable father shall be made by way of a motion on notice,
supported by an affidavit stating the reasons for believing that the

alleged father is the biological father and, the disabilities suffered
by the vulnerable child mother or vulnerable father as the case
may be.

9. Upon receipt of the said application in subsection (8) above, the
court shall consider the application on the preponderance of evi-
dence and where there is a possibility of parentage, the court shall
mandate the alleged party to comply with the said order.

Part 4 Procedure For Effecting The Order

10. Upon receipt of the mandatory order, the vulnerable party shall
liaise with the bailiff of court to effect the said order. In effecting
the said order, the bailiff shall comply with the procedure for ef-
fecting compliance with court orders as set forth in the sheriff and
civil process act.

Part 5 Obtaining A Non-Intimate Sample On The Order
Of The Court

I1. - (1) A police officer is authorized to take a sample from a
person under section 10

(2) A police officer shall notify a person from whom a non-inti-
mate sample is to be taken under section 10

(a) of the reason for taking a sample; and

(b) that his DNA profile will be the subject of a comparism with
that of the vulnerable party

12. Where the non intimate sample is either insufficient or unsuit-
able, the tester may request for an intimate sample.

13. Where an intimate sample is requested, same shall be collected
by a qualified person.

13. The copy of the result of the Mandatory DNA test shall be sub-
mitted to the court at the end of the said procedure.

14. This Act shall come into effect on the 1st of January 2016
Conclusion

In dealing with the question as to whether or not DNA testing to
establish parental relationships should be mandatory, the best in-
terest of the child must be paramount. Where a child, (minor or
adult) desires to establish his sense of identity/self, such should
not be denied the child. An alleged father, the allegation of which
has been found plausible on the preponderance of evidence, must
subject himself to such testing. The requirement of the prepon-
derance of evidence test will help weed away frivolous claims or
claims made just to embarrass an ‘alleged father.” This would help
to bring some order into the process.

Mandatory DNA testing would also provide succour/respite for
men who otherwise may be tricked and pressured into assuming
responsibility for children whom they did not truly father. This
would certainly help to check such occurrences.
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